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The U.S. Environmental Protection Agency Office of Air and Radiation I(OAR)
and Region V (hereinafter EPA) submit this brief in accordance with the Environmental
Appeals Board’s (EAB or Board) December 12, 2005 order in the abo*;e-captioned
matter. EPA belicves that the Illinois Environmental Protection Agency (IEPA) has
addressed the altsrnative of low-sulfur coal consistently with the Clean Air Act (CAA or
Act) and EPA policy. Under the circumstances of this case, IEPA was not required to
include Jow-sulfur coal in the eval;saﬁé:,; of Best Available Control Technology (BACT),
and it adequately considered and addrefsed low-sulfur coal and other alternatives to the
proposed source in response o public comments.
| Background

This case involves an appeal of a CAA Prevention of Significant Deterioration
(PSD) permit issued by IEPA to the Prairie State Generation Company (Prairie State) to
construct a 1500-megawatt-mine-mouth-coal-fired power plant. In its December 12,
2005 order, the Board asked EPA to address several questions raised by Petitioners’

arguments that [EPA improperly excluded severél pollution control alternatives,




meluding combustion of low-gulfur coal, from the BACT snalysis for the proposed
faciliry.

Specifically, the Board has asked EPA to address the following thres issues: (1)
whether TEPA's conelusion that low-sutfur coal is not  potentislly applicable ¢onirol
opticn for the proposed facility oon'ecﬂynppliuthamnrydeﬁuiﬁon of BACT and
EPA's policy agrinst redefining the basic design of the proposed source as part of the
BACT mﬁs;(:)mnmmmmulmmis for EPA's historical views
regarding redafining the source; and (3) Petitloners’ reliance on EPA briefa in other cases
that argued EPA has broad authority to copsider snd 8 duty to respond to public
comumenis suggesting altematives to the proposed fucility, Below, EPA first addresacs
the Board's second quastion, and thew Answers the first wad third questions, respectively.

IL  The Limitation On “Redefining the Source” It Based Ou A Permissible
Reading Of The Clean Air Act And A Rationa) Poliey Judgment Of The
Agency

The Administrator and EAB have Jong recognized EPA’s policy not to utllize the
B&mmﬁmmtuammwmndgﬁlmmuy:mﬂmmwcdeﬁpmwuh
proposed project. Ses, &5, In Re Enguf Ftber Glass, GMBH, 3 B.AD. 121, 140 (EAB
1998); In the Matter of: Old Dominion Eleciric Cooperative Clover, Virginia, 3EAD.
779, 793 . 38 (Adm’r 1992); I the Marter oft Pennsavim County, New Jersey,
Resource Recavery Factlity, 2 E.AD. 667, 673 (Adm'z 1988). EPA’s policy reflects the
Agency’s longstanding judgment that there should be limits on the degree to which
permitting suthorities can dictate the deaign and scope of a proposed facility through the
BACT apalysis. This policy is based on & reasonable interpretation of sections 165 and

169(3) of the CAA, which recognizes that, although the permitting authority must take



commant op and may consider altematives i aproposed fucility, the BACT analysis
itself is done without changing ﬂﬁdmmul characteristics of the proposed source.

The lnguage in soctions 165 end 169 of the CAA distinguishes besween the
consideration of altematives to a propoued source on the one hand and permitting and
selection of BACT for the proposed source on the other. Alernatives to & propased
source are evaluated through the CAA section 165(a)2) public bearing process, which
Tequires that befors & pemmitting suthority may issue & permit, intarested persons mmust
have an opporurity t “submit written or oral presentations on the air quality impact of
such sourca, aifermatives thereto, control technology requirements, md pther appropriste
considerations.” 42 U.S.C. § 7475(a)(2) (esuphasis added). By listing “altermatives”
aod “conirel technology Tequirements” seperately in pection 165{a)2), Congress _
distinguished “shternatives” to the proposed source that would wholly replace thn-
proposed facility with 8 different type of facility from the kinds of “production proceases
and available methods, systems and techniques™ that are potentially applicable to &
particular type of facility and sbould bejpensidsred in Gs BACT review, See, 42US.C.
§ 7479(3).

In contrast to the raquirements of section 165(a)(2), other parta of the PSD
permisting procass, including the requirement to apply BACT, focus on, and arc generally
confined by, the project as proposed by the applicant. Sections 165{n)(1) and 155(2)K4)}
of the CAA provide that 0o facility may be constracted unless “s permit bas been iysucd
for such propased facility in accordance with this pant” and “the proposed facility is
subject to best availsble control technelogy for sach pollutant subject to ragulation under
the Act” 42 U.8.C. § 7475(a)1) and (a)(4) (emphasis added). The following definition



of BACT in section 169(3) of the Act alsa makes clear that the BACT reviow is based on
the proposed project, as opposed to something fupdamentally different:

1 cistion limitation baged en the maximum degree of reduction of each

palintant subject to regulation under this Act emitted from or which results

from any major cuitting facility, which the permitting authority, on 8

case-by-case basis, Uking into account encrgy, environmental, and

econamic impacts aad other costs determines is achievable for such

factiiry through spplication of production processes and available

methods, gystems, and techniques, inchuding foel cloaning, clen fuels, or

treatment Of innovativs fuel combustion techniques for contrel of such

pollitant.

42 U.8.C. § 7479(3) {emphasis added).

The phrases “proposed fucility” and “such facility” in section 165(a)(4} and
169¢3) refer to the specific facility proposed by the spplicant, which has ¢ertain inheremt
design characteristics. The Act slso requires BACT to be determined “on & case-by-case
basis.” The case-gpecific nature of the BACT analysis indicates that the particular
characterietics of each facility aro an important aspect of the BACT deterrpination. Thus,
the Act requires that permitting suthorities determine BACT for each facility
individually, considering the unique chiracteristios and design of each facility.

Permitting sgencies wra not, however, abligated to accept all ¢lements of a
proposed project. To the contrary, tha statutory definition of BACT requires permitting
authorities in selecting BACT 1o consider “application of production processes and
avajiable methods, systemns, and techmigues, including fue] cleaning, clean flaela, or
treatment of innovative fuel combustion techniques.” 42 UU.5.C. §7479(3). Ass result,
EPA scknowlcdged that the potentially-spplicable control options evaluated in the BACT
review should inctude “inherently lower-polluting processes” as well s add-on pollution

sontrols. NSR Workahop Manuel at B.10, B.13. Further, although EPA doai not require



a source to employ 8 totally different design, some design changes to the proposed source
are not prokibited. See, Knmuf, 38E.AD. ut 136.

The Act thus creates some tension between the obligation 1o eonduct the BACT
analysis on the “propased facility” with tha concurreat obligation to consider as BACT
“application of production processcs and available msthods, systems, and techniques,”
inchuding lower-amitting fuels. Where a statute is ambiguous and Congress has not
spoken to the precise isaue, s administative agency may forrpulate a policy to resolve
the issue, provided that the policy is based on  permissible congtruetion of the siatute.
Chevron v. Natural Resources Defense Council, 104 8.Ct. 2778, 2782 (1 984}, In this
insrance, sectinns 165 wnd 165(3) of tho Clean Alr Act ave permissibly construed 10
guthorize EPA snd permitting suthorities to establish soms level of balance h:tw_ean the
casc-by-case nature of a BACT determination and the need to consider available |
procasaes, methods, systems, mnd tachniques 1o reduce emissions.

EPA's policy againat redefining » sousce as part of the BACT analysin rcasonably
harmonizes the competing BACT oblightions by requiring the permitting authority to
considar potemtially applicsble processcs, methods, systema, or techniques that may
reduce pollution from the type of soutce propased, provided such proceascs or techniques
do not findamentally redefine ta basic design or scope of & project. When the
Adminigtrator first developed this policy in Pennsauwken, be quoted the definition of
BACT and acknowledged that this statutory language may require spplication of
processes, methods, systems, and techniques, but concludad that “permit conditions that
define thesc systams are imposed on the source as the applcant has defincd it” and thar
vtha gource itsslf is not & condition of the permit” 2 EAD. at 673, In regching this



conclusion, the Administrator recognized that it would not be possible lo conduct & case-
by-case review of BACT for each facility without to some extent accepting, the proposcd
soltce ag defined by the spplicant. As Penmsawken {linstrates, takon 10 itz firthest
extretne, the spplication of any inherently lower polluting process could result
elimination of the source altogether, which would not be consistent with gubjecting the
pmpoaed spurce” 10 BACT, as determined on a case-by-casc basis. Since the

Administrator’s decision in Pennsauken, EPA hag continued 1o adhers to this policy
against redefining the basic design of the proposed source in the BACT analysis because
fhare continuet 1o be a need to distinguish between basic design aspects of the facility
praposed by the applicant that must bs fixed to enable a case-by-case review and the
types of processcs, methods, systemns, and techmiques that are potentially app[icab_lc ton
specific facility to coatrol pollution. |

The limitation on redafining the baxic design of the proposed sourca in the BACT
enalysis is a rational, common sense policy adopted by the Administrator under 5
permissible roading of the Act. Sinos the Pennsauken dcision, the Administrator hes
continued to recognize that the BACT review should not be used to frustrate an
applicant's ablity to construct a particular type of [asility in order to meet objectives that
may be independent of envirenmental protection. The BACT review requires an
applicant to take s hard look at how its proposed facility may ba improved to reduce it
environmental impact, but thut review rmust oeclr on a case-by-case basiz within the
framework of 8 baxic Excility design proposed by the applicant. This is @ rational policy
that the Admigistrator is authorized to adopt 1o reconcile competing principles embodied
in the statutory defimition of BACT. See Chevron, 104 8.Ct. at 2781



. 1EFRA Appropristely Exciuded Firkag Low-Sulfur Coal From The List Of
Potentinlly-Applicable Control Techniques In The BACT Analysis For This

Facllity

Bacsuse Prairic State applied for 4 perTEik 1o consoruct single source that
combines a conl mine and a mal-ﬁnd-lmm-eln:u'ic-gmunﬁng facility, [EPA correctly
spplied the statutory definition of BACT md EPA’S jong-standing policy gminst
redefining the basic design of & proposed project or source a4 part of the BACT process.
Undar thess circunstances, requiring Preirie State to five low-sulfur coal would
fendamentally redefine the proposed project. Instesd of constructing a mine on this site
to mepply coal, Prairie State would have to obtain low-sulfur coal from another site and
tranport this coal to the facility, significantly altering the design, soope, and purpose of
the project. Although the defimition of BACT provides for congideration of “clean fuels,”
[EPA had the discretion in this case oot to inciude low-sulfur coal in the BACT analysis
on the grounds that it would fomdamentally alter the basic design of the “proposed
source,” which i a new coal-fired electric generating facility and mine. EPA recognizes
that the BACT reviow should consider fbc exartples of lowar-polluting processcs of
yechmiquen listed in the Act such as clean fuels, but only to the extent that such processes
and techniques 4o not redefine the proposed source into an alternstive type of facility that

is fundamentally different than the-source proposed by the spplicant.

Since the line between inherently-lower-polhuting processes and alternatives to
the proposed source is ot Always otvious, EPA generally recogrizes that whether to
includ# an inherently lower polluting procesa in the list of potentinlly-applicable control

opﬁonseunpiledltSteplofﬂutop-downBaCTmalpinhlmmﬁthinﬂu



discretion of the PSD permitting anthority, NSR Workshop Manual at B.13.; Knaf &
EAD. at 136. mmmmmmmymammmm
whete it was clear that the penmitting authority abused its discretion by excluding &
particular option frotn consideration in the BACT review.

A comparison of the Administrator's decisions in Pernsauken and In the Maner
of: Hibbing Taconite Company, 2 EA.D. 838 (Adm'’ 1989 il]nmtteilhni the Ageacy
hag distingnished options that redefine the basic design of the soume fmm aptions that
should be listed and evaluated in & top-down BACT unalysis. In Pennsauken, the
Administrator found no cwor in penmitting a new municipal waste incinerator in lisu of
tha alternative of burning the waste in existing power plants. In Hibbing Taconite, the
Administrator remanded a permit to modify &n existing tacomite ore peliet facilh}rl to firs
pettoleum coke in place of naturel gas becansa the option of sontinming to bm'nmmn!
63 was not included in the BACT analysis. The Administrator distinguighed the
situation in Fibbing Taconite from the situstion in Pennsawhen by observing that the
continued burning of nstural gas at the Fibbing Taconite facilicy was “an ahtemative that
will 5ot require any fundamenwl change to Hibbing’s product, parpose, or equipment.”
2EAD. 843 n. 12.

EPA’s approach to cases in particular industry sectors is also instructive. The
Administrator remanded one permit for a municipal waste combustor on ths growmds thar
tha BACT anelysis should have locinded an evaluation of a materials separation program
that might reduce nitrogeg oxide cmisgions from the facility. fr the Mauer of: Brookiyn

Navy Yard Rescurce Recovery Facility, 3 EAD, 867, 875 (Adm'r 1992). That casc

' Based om pew infarmation oo the potential smisyicna reduction thet nught be achisved drough materiels
sapstation, the Admiminater teached o different roault than be bad reached in an earlior case when it was



dﬂuﬁmmmwmmmhﬁmrmwmﬂ 1 BACT analysis for a
rounicipsl waste combuator did not need to conuider the option of burning the waste In
axiating power plants and not building ths proposed. soarce.

Iz the Sberglass menufacturing industry, the EAD remanded a parmit an the
gtounds that the BACT revicw failed to include the option of using a rotary spin
berglass manufacturing process that emitted less particulate matter. I Ra: Knouf Fiber
Glass, GMBH, R EAD. 121, 140 (EAB 1998). In that opinion, the EAR only raquired
the applicant to evaluate another rotary gpin fiberglass proceas smployed by a competitor
+1 the sams ipdustry.? Knayf did not involve the question of whether the spplicant should
svaluate a fberglass making process in  different subcategory such a1 flame attenuation.
Suiﬂc;.‘F.R_ Part 63, Subpart NNN (Wool Fiberglass NESHAP). |

EP A has not required applicants proposing to construct coal-fired steam niuctri:
generating fazilities to svaluate building narural gas-firsd combustion turbines s part ofa
BACT analysis, even though & gas turbing may be {nherently lesd poliuting per unit of
product (n this case slectricity). NSR orkakop Manual a1 B.13.; Jn ré SEY Birchwood
fng, 5 B.AD. 25 (1994); In Re: Old Dominion Electric Cooperarive, 3 E.AD. 779

- (1992). Likewine, in Jn Re: Hawail Commarcig! & Sugar Co., the EAB found no emror
when the petitioner arguad that the BACT analysis for a coal-fired steam clectrio
gencrator should include the option of construnting an oilsfirsd combustion turbine. 4

EAD. 95, 99-100 (EAB 1992), More recently, the Offioe of Air Quality Flanning wnd

mﬂclwmhmmmmmﬂehcﬁvnlynmmm. Ses, In re:
Spokany Ragion Waste-so-Energy Factidy, LEAD. $09, 318-19 (Adma'r 1989).
’Sbuthndmmrmmpmmﬁ:mmwnohwﬂmmm
MMkwuﬂﬂwlrdmtlﬂupﬁunwuldbemhiuﬂyfﬂﬂbhnhmmdmufﬂwmm
mﬂﬁlbmmmmhuwmnﬂmmﬁlmwﬂlhla Knauf at 142; see alao, In Ra Knguf Fihar
Glazs, GMBH, EA.D. 1 (EAB 2000) (“nuuf O™) {upbolding detminarion pon reand that techoolegy
wan oot BACT becmuse it was not commwroially available).

9



Smduds gtatad that it is currently not inclined to require applicants for permits to
comstruct coal-fired boilers to includs in their BACT analyses the option of building an
integrated gasification combined cyele facility which would chemically convert coal mto

nsynthctinwmdﬁnthnp:inanombinnd-c}clcmmhuﬁmmrhim. See, Letter from

Consuhing LLC (Dec. 13, 2005).

1 the inetant case, the option of firing low-sulfur enal would fundamentally
change the nanire of the proposed major source by eliminating construction of the co-
Jocated mine. Such a change is comparable to the changes in the basic design of the
mmmuﬁmmmmdmmmummmmmcrmm
Pennsauken and the conl-fired-steameelectric-gencrating examples, The low-sulfur coal
shternative sdvocated by Petitioners would operate to the exclusion of & MQIW of
the propesed sourve that Preirie State pesks [o conatrust — the on-site coal mive.
Furthermote, if Prairie State were to utilize low-yulfur coul a5 jts primary fuel, the mine
would have to be replaced by a :nnm]clkiy different fuel supply system comprised of
diese] locomotives and rxil lines rather than a co-locared mine and conveyor belt.
Changing this sspect of the spurce mic a wholly-distinet plternative ia analagous to
replacing the steam boilers and turbines at lpnwarplmtwithonmtmmnmbinummu
examples desctibed sbove. Although use of a lew-sulfur coal would mguably net require
Prairie State to fimdamentally change the powez block at the propoaed sousee, this is not
the only basic degign ¢lement of the facility. The mize is also 2 major portion of this

proposed source.

10



This case is distinguishable Som the situations in the Brookiyn Navy Yard, Knay,
and Hibbing Toconite. In contrastto Brooklyn Navy Yard, which concladed 2 mumicipal
wasts combuator had iraproperly failed to consider waste segregation to address nitrogen
oxide emissiony, the BACT anelysis performed by IEPA and Prairic Stats included an
evatuation of coal washing, whichis a pre-combustion technique mores analogous to
waste segregation.’ Although coal washing would require some alteration of the design
of Praisie State's fas! supply ystem, tis technique would pot redefine s fundamental
nspect of Prairie State’s facility (the mine) into something elnc entirely, Purther,
Petitioners do not assert that IEPA neglected to considar lees-polluting techniques for
mining coal from this site, which would raise issucs more like those in Krayy. Finally,
Pr:iriaSminnntseeﬁnsmmodifrmaﬁ:ﬁngfuﬂitywmbunamﬂvdthqhi;her
culfir contant, which would maka this situation comparable to the circumstances in
Hibbing Taconite. Thus, EPA has no besia to conclude that IEPA has abused its
discretion or insppropristely applied EPA’s prior guidance and decisions that have not '
roquired permitting nuthorities to redefiio the basic dasign of a source in the BACT
analysis.

Declining to require an evaluation of low-sulfur coal in the BACT analynis for
chis paricalar facility is not insonsistent with language on “clean fuels” i the definition
of BACT, 42 U.5.C. § 7479(3), or prior BACT analyses thai have evahatad low-gulfir
coal in different situstions. The clean fuals language appears in the BACT definition

' [EPA concluded thar, during sormal operstions, sastiing the coal from the mine would not be BACT for
sulfur dioxide based om enargy, envirogmental, aod sconomic impacts that outweighed the potextial
benetfits of s precucs. Mmswuzm;mammm.t 126-143.

11



among & st of examplea of things ingluded in the phrasc mproduction processes and
evailable methods, systems, and techniques.” Thus, the “clean fuels” language, like the
phrase it modifies in the definiion of BACT, is limited by the language discussed above
in Section II that requires BACT to be applicd 1o cach proposed facility and detarmined
on a case-by-case basis, The clesn fuels lxnguage sheuld not be interpretad to have 8
meaning md effect that {5 proader than the phrase that it modifiea, 1n cases such af this
wherc the tectmique of firing low-sulfur coal would redefine the basic design of the
source, BEPA does not read fhe “clean foels™ langun:e in the statute to mandate that the
BACT analysis include an evaluation of low-mifur coal.

Legistative history indicates that Congress intended to provide EPA with
discretion to consider clean fuels in the BACT analysis when it is & pomti:]ly-a;_:plicablc
contrel option, but not pecessarily to mandate that the option he included in the BACT
analysis (or ulimately selected as BACT) in all cases, The “clean fuels™ language was
omitted from the original definition of BACT, but 2dded in the 1990 amendments of the
Clean Air Act. Pub, Law No. 101-549%§ 403(d), 104 Stat. st 2631 (1990). The relevacs
Senats committes report stated the following in consesutive paragraphs:

The Adminigtrator may cotsider the use of clean fuels to mest BACT

requirements if 4 pecmit Ipplicmtpmpmtumutlﬂ:hmquirmmm:lm

fuel, .. .Innncmis&::mminimnompeuﬂhmquimmmdmmuf
¢clean fusls by a permit applicant.
S, Rep. 101-228, at 338 {describing section 402(d) of 5. 1630).

Except in situations Iike the one here where application of u clean fuel would
fondamentally redefioe the propesed source, EPA recognizes that clean fusls should be
included in the BACT anslysis. For exampie, the Administrator observed in Old

Dominion that the BACT anatysis should involve cansideration of cleansr forms of the

12



pame fusl. 3 E.AD. 779,734 fo. 39, Furthermore, Jow-sulfur conl has bean properly

evaluated in the BACT analysis for same typ# of electric-generating faciliies. See, £.g.,
In Re Inter-Powar of New York, Inc., SE.AD, 130, 145-4% (EAB 1994). However, these
cases did not involve an issus of whether cleaner forma of the same fuel would operaie 10

exclude :ma.iorputnfthnpropuadfuiﬁworrd:ﬂneﬂmh;ﬁnduipufﬂmm

With respect 10 tha Board’s question conceming the reasonablenasa of a proposed
design, [EPA's conclusion in this case that uge of low-fulfor coal would redefint the
basic design of the facility does not require that IEPA evdluste the reasonableness of
Prairic State's deslgn, Such a requirement would be contrary to the intent of the policy
apainst redafining the besie design of = source, which is to recognize tlimitltian.un the
degree 1o which permitting authorities may use thrl.-. BACT analysis to amnd-gut;ns the
basic design decisions made by parmit :ppﬁnmuwhmuekin;npmﬁmhuﬂda
pamnuhr type of source for reasons independent of air quality permitting., Within the
framework of the bazic design pma&: of the proposed source, the permitting
authority should svaluste whether additional process, methods, Systemms, and techniques
thet are potentinlly-applicable to that rype of source might be utilized to reduce emissions
considering energy, covironmental, and economic ivpacts. However, thia notan
assesxnent of the “reasonableness” of the applicant’s basic design. The reasonablensss
of an applicant’s basic design is a matter solely within the expertise and discretion of the

permit applicant.

13



Regarding another of the Board's questions, the definition of “emissions wnit™ on
Page B.5. of NSR Workshop Mamual does not suggest that it wes inappropriate for TEPA
and the applicent to treas the electric generating station and th:unne a5 a single source
for PSD parmitting purposes. EPA has no mformation thet would euggest that the
electric. generating facility and mine wera not spproprintely classified in this case s one
aource undes EPA's NSR regulations.

The detsrmination of whether there is 8 single souree or multiple sources is based
on the definition of *“Puilding, structure, facility, or installation” in scction 52.21(bX5) of
EPA's regulations. This defined phrm is contained in the definition of “sationary
source” in pection 52.21(b)(5). According to EPA’s definition, “a building, structure,
facitity, or metallation means all of the poliutant emitting activitiss whick belong ta the
same industrial grouping, sre located on ons or more contiguous or adjacant properties,
and are undar the control of the n.mepfson (ot peraons under cotsmon control).” 40
CF.R. § 52.21(b)6). Actvities are eonsidered pert of the saroe industrial grouping if
they are part of the same major group under Seanderd Indugirial Classificasion (S1C)
codes. Id. EPA has rocognized that one or more of the three criteria defining & single
source can be satisfled when an emissions unit is a “support facility” or servesin a
mpommlaﬁ:npﬂmwncﬁvityatuwhyhuﬁm A mopport facility may be
considerad to bs a part of the sanie major group a4 the primary facility it supports cven if
mwmmumwm..mwmwmmﬂy.
45 Fed. Reg. 52693 (Aug. 7, 1980); s2e also, Letier from Robert B. Milier, EPA Region 5

1o William Buignenn, Wisconsin Departroent of Natural Resources regarding Oscar
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Maver and Madison Gas & Electric (Aug. 25, 1999); Memorandum from John 8. Seitz,
£PA OAQPS entitled “Major Source Determinations for Military Tnstallations under the
Air Toxics, New Source Review, and Title V Operating Permit Programs af the Clean
Alr Act™ (Aug. 2, 1995).

It is clegr in this case that the mine and electric-generating facility would be under
common control and Joceted on contigucus or adjscent properties. Although s mine and
power plant might be in upm major SIC groopa when operated separately, there 1)
Clearly a sapport relationship here that allows thess perte of the facility o be classified in
the same group.

IV, IEPA Must Conslder Aad Respond To Comments On Altermatives To The

Proposed Facllity Aud Has Discretionary Aunthority To Modify The Permit

Based On Such Comments _

EPA interprets section 165(a)2) of the CAA to requirs that JEPA mnmdcr anxd
provide a reasonad respenue to comments {dentifying altermatives to the proposed source
and raising other sppropriate considerations. The record in this case shows that TEPA
provided 2 sufficient rationale for docli%’mg to requira the alternatives suggested in
comments. Furthermore, IEPA. is not obligated to respand to comments addreaxing
matters outaide the scope the Act, such as the need for a particular facility. A PSD
pemitting suthority has discretion under the Clean Air Act to modify the PSD permit
hased op comments raising Kltzmatives of other eppropriate considerations, but this ja 2
highly discredionary ruaticr. 1f the permitting authority congiders and recponds to
relevent comments and provides 1 reasoned explanation: for why it has elected not 10
exercise its discretion, as [EPA did in this cage, the requirements of scction 165(a)(2) are

satipfled.
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Section 165(a)2) of the CAA provides that & PSD permit may not be issned
unless “& public hearing has besa held with opportumity for iterestod parsons . . . 10
lppurmdaubmitwﬁu:en or oral presestations on the air quality impact of such BouTTe,
alternatives thereto, control technology requirements, and ather sppropriate
considerations.” 42 U.8.C. § 7475(a)(2). Inhersnt in the requirement to provide an
ppportunity for comnment 1 an oblgation to consider end respond to such commenta,
The Act also requires thet the pamaitting authogity evaluate the air quality impact of the
sonarce and control technology reqmrmmn vo demonstrate that the proposed source will
pot cange of contribute to a violation of the National Ambictit Air Quality Standards
(NAAQS) or PSD increment (section 165(a)(3)) and will apply BACT (section
165(a)(4)). Other appropriate considerstions on which the public rmay comment include
the impact of the source on air quality Ehtedvn.‘luuinaclnnl area (secion 165(d)) and
any impact of emissions an soils, v:gctf'tian, tnd vigbility (section 165(e){3KB))-

Ag reflected in the briefs cited by Petitioners, EPA has traditjonally constried
section 165(a)(2) to require that a PSD permitting euthority consider and respond t
public comments on alteroatives and other air quality considerntions that are not
otherwize expressly mentioned in other parts of section 185, Section 165 does not
imclude a comparable requirement to that contained in section 173(a)(5} of the CAA,
whichmquhﬂﬂmHWSnmcﬂwiwinmn—mﬁmmtmimlukmmﬂﬁuof
aliernative sites, sizes, production procesacs, and environmental conirol techniques to

demonstrate that the benefirs of the source outweigh its costs. 42 17.8.C. § 7503(a)(5).
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MﬂmughﬂiutypnmemﬂyﬁuisnﬂnquimdforPSDpumitsmﬂumﬁon
165 of the Act, & PSD permitting authariry still has an obligation under section 165(a)(2)
mwmmhmhvmtpubﬁcmmmﬂtumﬁmmmmm.

EPA, state pexmitting authorities, and permat applicant do not have an affirmative
dutywidmﬁfy:nd:muidnﬂtmaﬁmmthsmemmGEminiﬁlﬁve. Tnstead of
including e provizion like section 173(a)(5) mong the PSD provisions In the Act,
Con::mmﬂrahmm;ddnuﬂtumﬁuhﬂn?ﬂmwhﬁ:mmmﬁm
opportunity for public comment. Thus, EPA interprets the Act to place the burden of
idmﬁfyingﬂmﬁmmhﬁﬁ@dpumwmmbnﬂtmmmmouﬂnpmnh. A
permitting authority need not conduct an independent analysis of available alternatives,
However, when alternafives mrﬁiadinmmm,lhepumit&ngmthm‘itym
eonsider and respond to such comments. Them::ﬂEPA‘nwnsiduaﬁunmd.
soalyzia of altsmatives need be 00 broades than the analysis gupplied in public comments,

I'hus.IEPAcmacﬂjroblmndﬂntthtPSmeﬁaionuHhaAﬂduanquim: |
permitting muthority to conduct additiofial analysia of alternatives raised in pubic
comments of require such an analysis from the applicant, See, IEPA, Reeponsivensss
Summary for Public Questions knd Comments on the Construction Permit Application
from Pralrie State Genersting Company (Responsiveness Summaery) st 13, IEPA had the
discretion 10 conduct more malysis if it thought any alternative merited further evaluation
tnpmtecuh'qualityinlllinuil,butthcActduunutrnquinMIEPﬁ.douubcﬁumitm'
issue & PSD permit.

Mﬂmud:mmtmmyaddrmabruldmgeurism,ﬁmmp:afmﬂ

165(a)(2) i3 not unlimited, The permitting authority need not respond to conuuents
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urirelated to air quality impacts, alteratives, comtrnl technology requirements, or other
apprepriate considerations. EPA copstrucs “sporopriate” considerations to inchade
mmeruddrumdinuthu'pmufmﬁmlﬁianoidem‘ibodhmﬁnnlﬁi{:)(!},
as well as other air quality matters addressed in the CAA. In addition, the aliornatives
mumwﬁngmﬂuuﬁqrmunmﬁdnmumnaﬁvuﬂmhﬂcﬂupomdidm
reduce deterioration of air quality. The ponitting suthority necd not respond to
comuments on alternatives that commenters recommend to achieve objectives unrciated to
air quality. For example, as discussed fimther in section V below, » parmitting sutharity
hmabﬁwwmmlmmmmmkmmdmmmlm
glmplmtbmmﬂufhsuﬁdnﬂdunndforhpmduﬂoumhxufﬂmmﬂhg
capacity in the country. Such matters are outside the scope of the PSD program and the
wxpertise of PSD permitting suthofitics. |
Implicit in the obligation to considsr and respond to public comments on
pnﬁnﬂhrmmhthcdilmﬁuntumudiﬁmupmtdmiuimhlndmmh
comments, The OppoTRmity to raisc aliemarives and other appropriate considerations in
public comnments under section 165(z)(2) would have limited utility if the Act did not
also provide the peritting suthority with the discretion to incorporate relovnt points
raised in comuments intc the permitting decision, Thus, the penmitting authotity has the
discretion to modify or not modify a PSD permit based on aitemnatives or other
mppropriate considerations raised in public comments. This view is consistent with the
brief filed by OAR snd Region V in West Suburban Recycling and Encrgy Center, 6

E.AD, 692 (EAB 1596). See, Petitioners’ Exhibit 39 a112.



Although permitting authoritics have discretion to consider alternatives to the
proposed source, that discretion is not unlimited. See, Petitioners” Exhibit 40 at 12, A
pérmitting snthority may not abuse its discretion. In accordance with standard principles
of administrative decisionmaking, the discretion of a permitting suthority must be
cxercised in & manper that is reasooed sud not arbitrary. 'See, Motor Vehicle Mfgs. Ast'n
v, State Farm Mutual Automobile Ing. Co., 103 8.Ct. 2836, 2866-57 (1983)

Mnmmmwh;uﬂﬂldimﬂim, nothing in sections 165
and 169 of the CAA requires that the permitting authority exercise its discretion to
condition mdmyarsnpmhm&nhtﬁnofﬂmﬁvumnm&omﬁdmﬁom,
Provided that the pecessary air quality analysis has been conducted and the procedural
requirements of the PSD program have been followed, the permitting aathority ia only
expressly required to condition or dany a permit on one of the following grounds: (1) the
source will causs or contribute o a violation of the NAAQS or PSD increment, (2) the
sowrce does not apply BACT; and (3) the permitting authority 2grees with & Federal Land
Mmawﬁﬂm:mﬁﬂhtﬂmn}m hnpnctunﬁirqﬁa]iurkﬂmd Valueg ina
Class I aren. If the applicant demonstrates compliance with these criteria, and the
permitfing suthority has a reasoned basis for declining 1o exercise it discretionary
authority to impose additional conditions, the requirements of the PSD program are
gatisfied and the permit may issve.

Comsistent with EPA’s interpretation of ssction 165(s)(2) of the CAA, IEPA was
required in this case to consider and respond to commenters” suggestions that IEPA only
issue n permmit for altemnatives to the proposed source that produce power from low-sulfur
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coal, natural gas, wind, and solar radiation. IEPA was pot required to sveluste these
alternatives to the proposed mine end power plant in the BACT analysis for reasons
discussed above, but TEPA was atill required o comsider and respond to publie comments
on alternatives 1o the proposed source. Althouph TEPA pheerved that such altermnatives
nced not be evainated in the PSD BACT aualysis and argued that Nlinois law did not give
IEPA smthority to require Prairie State to develop one of these alternatives, [EPA
correctly recognized that section 165(2)(2) toquires an epporiunity 1o comment on
sltsmatives to the proposed source. Sae, Responsivencas Summary at 13. Consistent
with this obligstion, IEPA considered these altematives and provided a reasoned, non-
arbitrary basis for authorizing the proposed facility and decliping to permit only the
construction of the alternatives proposed in public comments,

TEPA explained that wind snd solar power would not be acceptzble luh:ntutu for
the proposad power plant becanse these alternatives would be 2 lese-ralisbie source of
base load power mupply. See, Responsivencss Summary a1 16. The propoeed coal-fired
plet would supply electricity for up to R4 howrs a day. IEPA noted that because wind
speed ix highly-veriable in Tlinois, & wind plant would heve an anoual capacity factor of
at most 25 percent, which was aquivalent to the plaat being aviilable for ne more than 6
random hours each day. /4 Further, JEPA observed that there are technical and
practical obstacles 10 employing solar power on s wility scale pe En alternative to
_ traditional power plants. fd. These are nom-arbitrery reasons for IEPA 1ot to exercise its
discretionary authority.

IEPA also provided a reasoned réspondc 1o comments on alternative facilities

mﬁmmmﬂmpmﬂw-mﬁumu TEPA first noted that it was
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not required to consider natural gas in the top-down BACT analysis for the proposed
source, but also supplied a reasoned basis for declining to permit only natural gas plants
in Tllinois. The Responsiveness Summary explains that using available coal to produce
electricity allows more natural gas to be avajlable and affordable for other existing uses
such as heating homes and businesses and supplying industrial plants. Id. at 22. IEPA
also declined to evaluate low-sulfur coal in the BACT analysis but broadly considered the
use of alternative coal supplies from outside of the State. /d. at 23. IBPA concluded that
the additional environmental impacts resulting from the transportation of low-sulfur coal
from out of State would be excessive if the emissions from combustion of local coal
could be sppropriately controlled. [d. 3t 23. A‘more detailed analysis of collateral
environmental impact is often required for options that are included in the BACT:
analysis, but [EPA’s response was sufficient to meet its obligation under section
165(a)2) of the CAA to address the low-sulfur coal alternative raised in comments.
Funhémom. with respect to 1o_v_l-snlfnr coal, even though IEPA said the
economic benefits of the plant did not ii{iﬂuence its permitting decision, IEPA observed
that the proposed plant was iixxpoxtnnt for the regional economy. See, Responsiveness
Summary at 7. The goal of promoting regional economic development and utilizing
Jocal resources would be a non-arbitrary basis for IEPA not to invoke its discretionary
authority under section 165(a)(2) of the Act to permit only an altemaﬁve. type of facility.
When coupled with other clements of the PSD permit review, this approach is consisteat
with the goals and purposes of the PSD program which include “ensuring economic

growth will occur consistent with preservation of existing air quality,” 42 U.S.C. § 7460,
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and with Congressional recognition in section 125 of the CAA that use of local fuel
sources may be appropriate to ensure stability of local economies. 42U.S.C. § 7425(b).

V. IEPA Was Not Required To Respond To Comments On The Need For The
Proposed Source

TEPA was not required under section 165(z)(2) to respond to the comments in this
case that questioned whether there was & need to construct the facility at all or whether all
of the electricity supplicd by the proposed facility was needed. Although the
Administrator and Board have not previously conc;.luded that such matters are wholly
outside the scope of section 165(2)(2) of the CAA, the Administrator and Board have
consistently agrecd that the question of need is not an appropriate subject for federal
permitting authorities to address while issuing or reviewing PSD permits. See In Re
Ecoelectrica, L.P.,7E.A.D. 56, 74 (EAB 1997) (Region II acted appropriately by
deferring questions of need to Puerto Rican government); In Re SEI Birchwood, Inc., 5
BAD. 25, 28 (EAB 1994) (the need for the proposed faciliry is “outside the scope of the
Board’s jurisdiction”); In re Kentucky C{txlmes Company, PSD Appeal No. §2-5, at 2
(Adm’r 1982) (need for a power plant is “more appropriately addressed by the state
agency charged with making that determination.”). In its brief to the Board in the
Ecoelectrica case, the OAR agreed that the Region II had appropriately deferred
consideration of questions of need to Puexto Rico, consistent with the prior decisions in
SEI apd Kentucky Utilities. See, Petitioner Bxhibit 40 at p. 16. EPA’s policy of
deferring to states on the issue of need should apply equally in states that have the
authority to do so under state law and states, such as Hlinois, that elect to deregulate
industries and eliminatc requirements to evaluate the need for particular types of

facilities.
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Contrary to Petitioners’ argument, EPA has not repeatedly taken the position that
a PSD permitting authority must consider whether a facility or its product is needed.
Consistent with section IV of this brief, EPA program offices have repeatedly recognized
that a permitting authority should consider alternatives to the proposed source when
raised in public comments. In /i re Rockgen Energy Center, 8 E.A.D. 536, 547 (EAB
1999), OAR and Region V did argue that the nead for a source and its size should be
evaluated by some agency of the state because it perceived these issues to be connected
with the altenative of demand side management (reducing energy demand). Petitioners’
Exhibit 41 at 18, However, the Board’s opinion in Rockger did not adopt this reasoning
or address the question of need. 8 E.AD. at $47. The Board held that the public
comments had not raised the alternative of demand side management with sufﬁcignt
specificity to préserve r;zview of this issue by the Board. Jd. The commenter had clearly
raised the question of need, but the Board declined to consider the issue. See, Id.

In the Ecoelectrica and Rockgen cases, OAR and Regions II and V viewed energy
conservation and demand managemcnt'%s alternatives to the proposed source that merited
considcration under section 165(a)(2). Petitioners’ Exhibits 40 and 41, In a footnote in
its opinion in Ecoelectrica, the Board clarified that its reluctance to consider need in prior
cases did not necessarily mean to address whether the Board could review a failure to
respond to comments raising alternatives to an energy-producing facility, 7 E.A.D at 74
n. 25. To the extent that alternatives such as energy efficiency and demand management
are advocated as a basis for questioning the need for a facility, EPA now believes such
comments are outside the scope of section 165(a)(2) of the Act and need not be

considered. Where energy conservation and demand management techniques can be

23



m:ployedhynpmitmpﬁmmﬂmaminimﬁamtheprwed gource (without
regard to peed for the source), these itsues may stil} merit consideration under kection
165(a)}2). But if a commentor advocales energy conservation by third parties to reduce
emissions fromn the proposed source, it is sufficient for the permitting authority to respond
asIEPhdidinHﬁsmmmhcknmemthmitymmemnmm:ﬁnnmd
demand management measurca on private entities not before the agency ip the PSD
permitting process. Responsiveness Summary st 27,

(Consintent with the historic reluctmnce of the Administrator, Regional
Administrators, and the Board to address whether PSD sources and their products arc
nesded, the Board ehould mopﬁzethﬂmmmth: CAA vrite legislative history
mcmmmmmcmmofmmmumﬂdmm@ﬂﬁ@m
PSD progreor. To the extent siate laws provide independent suthority to deny
authorization: for a facility based on need, these mattars may be within the jurisdiction of
& Btate public ufility commission or a similar body, but nothing in the Clesn Ay Act
mﬁdumhdamdﬂmm&la?mpuﬂﬁnsmhnﬁtyrniwmh
matters, Milmhmiuﬁnnﬂntmnﬂ'mimm:dforEPAmpmptho]iciﬁ
amd require an evaluation of mecd where 8 state clects not to do 0.

EPA doea not construe the Act to include the necd for the proposed Gcility smong
air quality impacts, alternativas, control technology requirsments, or other appropriate
consideations. Thus, IEPA wis not obligated under section 165(2)(2) to respond to

comaents on the nosd for the proposed facilty and ife produst, As & delogated state
f ilmingaPSmemitmbehﬂfofEPA,mPAhanmﬂluﬂmﬁtyunderthePSD

pmgmnthmﬁﬂwhichBPAhumdﬂthnCMdePhregulaﬁnm. Wast Subsrban
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Recycling, 6 B.AD at 707. Even if lllinois had the suthority wnder State law to consider
need under another state program, as a delegated PSI) state, IEPA would not be
m:huﬂzadmﬂnduthﬂ:mhuﬁrymmumtutofthsfedmﬂsﬁpmmmdm
need as # basis to condition of deny a PSD permit [
¥L Cogclusion

In conclusion, [EPA's decivion in thig case not to evaluste the option of using
\ow-rulfur coal in the BACT analysis was consistent with the PSD provisions of the Act
mmmﬂammuummmmmummubmcmpun
proposed source, EPA’s policy against redefining the source in such gitustions is based
on & permissible reading of the Act. TEPA properly conaidered 2nd responded to
comments ruggesting alternatives to the proposed sowrce, including the option n{usin;
low-sulfar coal. Nothing in the briefs filed by EPA offices in prior cases supports the
ﬁuwmnapumitﬁngmhuﬁtyisrequimdmdmthepe:mitonth:huiuufuudnr
tmplement one of the slrematives advocated by Petitioners, Those briefs merely argned,
mnsimntwiﬂ:thnummtsi:nﬂ:dshéef.that a parmitting authority has an cbligation to
consider and respond 10 comments on altemnatives snd has the discretion to inearporate
mattess rais=d in such comments into its permitting decisions. EPA program offices and
attorneys did not mrgue in those casey that the Clean Air Act requires s penmiiting
authority to base permitting decisiona on such matiers if it has a Tcasoned basis for

declining to do 5o
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